MEMORANDUM

TO: San Diego L.and Use & Housing Committee (LUHC) Members
FROM.: Robert Ottilie, on behalf of Paul Ross
DATE: September 14, 2011

SUBJECT: Protecting San Diego’s 30 Foot Coastal Height Limit

Thank you for the opportunity to share input on my client’s efforts to preserve the voter
adopted ordinance establishing San Diego’s 30 foot coastal height ordinance. It has been 43 years,
but protecting our coast for future generations remains as important today as it was in 1972,

At Council this summer, I promised that if this matter returned to LUHC, my client would
organize a presentation to the Committee about legal and policy issues. Late Friday aftemoon we
were advised that this issue would be addressed at today’s meeting. Given this very short notice,
several of our presenters (Mike Turk on solar issues; Planning Commissioner Tim Golba on
architectural issues) are probably going to be unavailable for the meeting. This memo will,
therefore, focus principally on the legal barriers to the proposed amendment.

As you may have now been advised, the Council action in August did not result in the
adoption of this particular amendment to the Land Development Code. Councilmember Lightner’s
motion, seconded by Councilmember Young, excluded this change. Mr. Ross continues to urge you
not to advance this issue to the full Council; and instead, follow the law and take it to the voters if
there is a need to clarify or modify the existing ordinance enacted by the voters.

Legislative Background

Mr. Ross has had an opportunity to review the Code in some detail going back to the late
1960s. He has reviewed all of the residential and commercial zone descriptions, and the chapter that
was in place in 1972 on height measurement method and neighborhood height limitation districts.
He also obtained old maps that show the old zones for most of Pacific Beach. Prior to November
of 1972, when Proposition D was passed by the voters, most of the coastal communities were zoned
by community. For instance, Pacific Beach had a 50 foot height limit. Mission Beach had a 35 foot
height limit. All of the coastal zones had height limits that exceeded 30 feet.

Proposition D was enacted out of concerns we were walling off the ocean. The choice of 30
feet and the particular method of measurement appears to have been most likely selected as a
perceived acceptable height to the voters, while also allowing 3-story structures. Because of
foundations, roofs, and building diaphragmes, it is almost impossible to construct a 3-story building
with anything less than 30 feet within which to work.



The drafters of Proposition D, and the voters who adopted it, chose a method of measurement
that differed from that which had been in place in the City of San Diego. It reflects a conscious
decision by the drafters and voters to reject the method of measurement enacted by the City Council.

The City of San Diego did not (prior to the passage of Proposition D) use the method of
measurement described in the 1970 Uniform Building Code (UBC). Instead, the City of San Diego
provided methods of measurement in their zoning ordinances. Height was generally measured from
the average base at the ground level (not the highest or lowest point), and the midpoint of the roof
(often allowing several feet of structure above the designated height). The method of measurement
then utilized in San Diego also ignored structures that extended above the roof, such as antennas and
chimneys.

The drafters of Proposition D, and the voters who passed it, called for a different method of
measurement. It is the measurement described in Proposition D, third paragraph, utilizing the 1970
UBC. This particular choice, lowered the overall height of structures that would have been allowed
under City Code; it also guaranteed the property owners could get three stories built on their lots
within the 30 foot limit.

Proposition D was a voter revolt. It reflected a widely shared distrust of allowing the Council
to set either height limits or the method of measuring that height.

Proposition D Passes in November 1972

Enclosed is a copy of San Diego’s 1972 Proposition D [Exhibit 1]. Note that the initiative
adopted an ordinance.'

To make certain that the initiative ordinance, and not some later amendment by the Council,
would control the method of measuring height in the coastal zones, the voters adopted the following
language:

“The base of measurement of the height shall be in accordance with
the Uniform Building Code of 1970.” [Emphasis added.]

To make clear that the voters were not authorizing any later Council amendment to the
ordinance’s provisions, the voters further provided:

“Notwithstanding any section to the contrary, there shall be no
exceptions to provisions of this Ordinance.”

! A review of your Municipal Code will show that Proposition D no longer remains in the
Code utilizing the exact language that was adopted by the voters. There have been some
minor changes that leave out some important words. This should be corrected as there can
be no amendments to that ordinance without voter approval. There have been modifications
by the voters, but there are also changes to the ordinance that now appear in the Municipal
Code that were not adopted by the voters.
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The Adoption of Proposition D in 1972 Invalidated All of the Coastal Zoning Laws

Lodged as Exhibit 2 is a map showing the coastal zones covered by Proposition D. It
essentially covers everything west of I-5 in the City of San Diego, excluding San Diego’s
Downtown.

Prior to the adoption of the ordinance contained within the Proposition D initiative, all of
these coastal zones had zoning ordinances that allowed structures higher than 30 feet. These were
all invalidated with the passage of Proposition D.

The City did not immediately (nor for many years thereafter, or perhaps at all) take action to
adopt new height limitations in the coastal areas. Proposition D’s ordinance therefore became the
coastal zoning ordinance for purposes of height. It was not, as has been contended, simply a cap on
what the City could do under its ordinances. Because all of the ordinances were invalidated, not
replaced, Proposition D’s ordinance became the height zoning ordinance for the coastal zones. It
controlled the height of structures in the coastal zones. By its express language, it also controlled
the method of measuring that height.

City staff now contends that in subsequent years, when you adopted the Citywide ordinance,
that ordinance replaced Proposition D as the zoning ordinance to the coastal zones. However, to the
extent it is now contended that the Citywide ordinance created a new method of measuring height
within the coastal zones, it is invalid because the change was not adopted by the voters.

The method of measuring buildings in the coastal zones was established by Proposition D
(since all other ordinances were immediately voided). Proposition D was the zoning ordinance
which applied to the coastal zones. Its provisions controlled measurement. If the City wants,
thereafter, to change the method of measuring height, it must go back to the voters.

1970 Edition of the Uniform Building Code

Lodged as Exhibit 3 is a copy of the 1970 edition of the Uniform Building Code. It describes
a base of measurement for the height of buildings. A diagram that has been prepared to assist you
in evaluating this matter, showing how the voters wanted height measured, is lodged as Exhibit 4.

Note in the diagram how the method chosen by the voters allows that property owners to get
three stories out of their lots. If you apply the Citywide ordinance to a sloped property, you would
lose the ability to easily construct three stories on your lot without (if possible) a complicated and
expensive step process as you build up the slope.

In simplistic terms, the method described in the 1970 UBC is to measure the maximum
height at the highest adjacent grade of the building, which can be any finished surface {(which hasn’t
been exaggerated). That measurement goes up 30 feet and creates a horizontal ceiling for the lot,
by which nothing can penetrate. This method is demonstrated in Exhibit 4.



This method reflected a wholesale rejection of the method adopted by the City Council prior
to 1972. Voters did not want the Council’s method. They wanted a citizen dictated method.

State Law Prohibits Amendments to Voter Adopted Initiatives
Unless by the Voters

To the extent the City has, at any time, begun applying a different method of measurement
for 30 foot height limits in the coastal zone, or to the extent you are being asked to do that at this
time, it would result (if enforced) in a method of measurement different than that which became
the law after the enactment of Proposition D.

Any change to the method of measurement that had been adopted by the voters, would
require an amendment by the volers, not by anyone else. California Elections Code § 9217 controls.
It provides:

“,.. No ordinance . . . adopted by the voters, shall be . . . amended
except by a vote of the people, unless provision is otherwise made in
the original ordinance.” [Emphasis added.]

A review of Proposition D [Exhibit 1] will show that it does not have a provision allowing
the Council to amend it. In fact, the voters who adopted Proposition D provided that the method of
height measurement “shall be in accordance with the Uniform Building Code of 1970.” It did not
say, “may be in accordance.” The voters went even further. They added a paragraph that said
“notwithstanding any other section” the provisions of the adopted ordinance would apply.

In California, the intent of a law is determined first and foremost by the plain meaning of the
statute’s language. [Hughes v. Board of Architectural Examiners (1998) 17 Cal.4th 763, 775.]
“[W1e seek to give meaning to every word and phrase in the statute.” (/bid.) If the language is clear
and unambiguous, there is no need for judicial construction. (/bid.)

The United States Supreme Court has held, “The mandatory ‘shall’ . . . normally creates an
obligation impervious to judicial discretion.” [Lexecon, Inc. v. Milberg Weiss Bershad Hynes &
Lerach, 523 U.S. 26, 35 (1998).]

Does Staff’s Proposed Change to the Land Development Code Reflect a Change
of How We Had Been Measuring Buildings in the Coastal Zone

Yes it does.

First, Proposition D is controlling. It was enacted in 1972. It can only be changed by the
voters. The change that came before you in the summer of 2011 attempted to change the method of
measuring structures in the coastal zone. It would be illegal if enacted by the Council, not the voters.



Ms. Thomas, of the City Attorney’s Office, in response to a question from Councilman
Faulconer, stated that the proposed measure did not reflect any change of how the City has been
measuring height.2

Lodged as Exhibit 5 is a copy of a portion of Municipal Code §113.0270(a)(4}D). This is
from a Code disseminated in 2009. It provides as follows:

“(D) Structure height of buildings subject to the Coastal Height
Limit in accordance with Section 132.0505

(ii)  The base of the measurement shall be taken from
finished grade in accordance with the 1970 Uniform
Building Code. . ..”

Lodged as Exhibit 6 is a City approved plan on property that was constructed on Hornblend
Street, in Pacific Beach, in 2010. The complete plans will be brought to the Committee, but a
smaller portion of the plans are lodged as Exhibit 6.

The elevation plans were signed off by Larry Lewis on June 8, 2009. His signature appears
on the exhibit. Larry Lewis is not a new hire. He is the City’s proclaimed expert on Proposition D.
He states that the method of determining elevation of this structure is consistent with Proposition D.
This building utilized the method of measurement in Proposition D, the 1970 UBC. This was in
June of 2009. Mr. Lewis approved it.

Both the City Code and City engineers have utilized the 1970 UBC for determining height
in the coastal zone. The proposal that came before Council was, in fact, a change to how we have
been doing business. Council Faulconer should have been told that the proposed language would
change how we do things, not be consistent with how we do things. He should be told the proposed
amendment alters the voter passed coastal protection legislation.

Lodged as Exhibit 7 is a newsletter promulgated by the City of San Diego. It clearly draws
a distinction between buildings located in the coastal areas and the remainder of the City. The City’s
own newsletter provides:

“For buildings located in the coastal area between the Pacific Ocean
and Interstate 5, . . . the provisions of Proposition D shall apply.”
[Emphasis added.]

2 If this is correct, there would be no need to change the law unless the City had been enforcing
a method of measurement that was illegal. If; in fact, this is how we have been doing it, why
pass a new law? New laws are typically reserved for changing how things are done. Staff,
in fact, wants to change the method of measurement.

-5-



“ .. The base of measurement shall be in accordance with the 1970

”

Lodged as Exhibit 8 is a diagram that was distributed with that City newsletter. It utilizes
the 1970 UBC also.

Not just the Council members should be hold that this proposal circumvents the voter
adopted coastal ordinance. This effort should be publicized in all major media as it reflects a
conscious effort to water down the citizen enacted initiative.

Policy Considerations

The late notice of this meeting did not give us an opportunity to work with the consultants
who were going to speak with you regarding the importance of the method of measurement to getting
three stories into these 30 foot structures. Exhibit 4 demonstrates the practical difficulty of building
three stories into 30 feet without a guarantee that the entire structure, across the entire site, can be
30 feet high.

In many parts of Pacific Beach, this method of measurement provides sometimes less than
a foot of additional space across the property. However, as Mr. Turk would have testified, he has
been able to fit solar panels into that extra space that he could not do utilizing a different method of
measurement. He can identify 54 separate properties developed in the coastal communities in which
he has installed solar, many of which would have been jeopardized by changing the method of
measurement.

We are happy to come back with more notice and make a further presentation of the policy
issues.

Conclusion

City newsletters, City Code and plans approved by City engineers all reflect that the rank and
file of our City employees (those who print the Municipal Code, those who advise the public, and
those who work with property owners) recognize that Proposition D controls. It has controlled since
1972.

The proposed amendment to the Land Development Code that came before you this summer,
as it related to height limits in the coastal zone, would have been a change in how we measure the
height of structures in the coastal zone. It changes the method of measurement. City staff told you
that, henceforth, two methods would be applied.

Proposition D does not allow for this. It spells out a mandatory method of measurement.
It states that it “shall” apply. The voters contemplated that City staff might come to you with
amendments that would give altemnative options. To deal with this potential, the voters expressly
provided that notwithstanding any other section the language in Proposition D (1970 UBC) will

apply.



Proposition D became your Citywide zoning ordinance for the coastal communities. It
provided a method of measurement. Any subsequent change to that method of measurement is going
to require voter adoption. If the Council proceeds to adopt an amendment, it is my client’s position
that it would be illegal and subject to challenge in court. It would be challenged.



DOCUMENTS

1972 Proposition D As Overwhelmingly Supported in the Voter Revolt
Against City Hall

San Diego’s Coastal Zone As Delineated by the Voters

1970 Uniform Building Code (Re: Measuring Height) Selected by the
Voters who Threw Out the Method Enacted by the Council

Diagram Demonstrating the Voter Selected Method for Measuring Height
in the Coastal Zone

Municipal Code § 113.0270(a)(4)(D)
City Approved Building Plan in 2009 Utilizing 1970 UBC in Coastal Zone
City Newsletter

Diagram that Accompanied City Newsletter



ATTACHMENT 2 000182

I%IJIEATWE MEASURE: AN ORDINANGE LIMIiTING THE HEIGHT OF BUILDING 5 I THE CCASTAL =
Z0:

&€ IT ORDAINED, by the peaple of the City of San Diego, as follows:

Section 1. Notwi;hstandiqg ar_\y.seclion to the contrary, no buiiding or add tion to 3 building -
shall be constructed with a height in excess of thirly fest within the Caastal Zone of the City oi San
L. Diego. The words Coaslal Zone. &s used within this Ordinance, shall mean that-land and water area

af the Cily-of San Diego from tha norfhern TS seuth to the BOTder i the tepmblicotWexco,— — 7T T T
«tending, seaward to the outer limit of city jurisdiction and extending inland to the location ef Inter-
Zie § on Jznuary 1, 1971, This limitation shzll nat apsly to that land area of the Coastai Zong

bounded by ‘Nationa! City on the sauth, San Diego Bay on the west and 1.aurel Sireet or the south-

weslerly projection of Laure| Street on the narih,
GT_ﬂ_e_ hase of measurement of Lhe height shall be in accordance with the Uniform Building Cade of

1370, - : ' )

Notwithstanding ay section to the contrary, there shall be no exception tc the provisions of this

Qrdinance.

Saction 2.* This Ordinance shall-become effective upon the thirtieth- day aiter receiving 2 ‘
majority of votes of the electors of the City of San Diege at an election held in said city.
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» Chapter 13: Zones
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TABLE NO. 5-C—BASIC ALLOWABLE FLOOR AREA FOR BUILDINGS ONE STORY IN HEIGHT
_z JONES NO. 1 AND NO. 2. FOR BUILDINGS LOCATED IN FIRE ZONE NO. 3 THE BASIC AREA MAY BE INCREASED 3335 PER CENT

{In Squara Feet)

3§ "ON 118vL

- TYPES OF CONSTRUCTION
_2UPANCY T m ¥ 13 i Y
I 1-Hour f ‘ II :
; or H.T. N J_I-Hour 1 N F 1-Heur i N
I Unlimited ; 22,500 Not Permitted ‘
e | Unlimited || 22,500 | 10,100 | Not Permitted | 10,100 | NotFermitted" 7.900 | Not Permitted
= [ Unlimited || 22,500 | 10,100 | 6800 4 10,100 | 6,800 7,900 | 4500
| Unlimited || 34,000 © 15,200 | 10,100 ; 15200 | 10,100 11,800 6800
I Unlimited [| 11,300 | Not Permitted' i ;
o3 i Unlimited || 11,300 ; 5,100 E ot Fermi‘:tedj 5,100 | Not Pennitted; 3,900 : Not Permitted
¢ ¢ 11250 ! 9,300 % 4,200 2,800 ' 4.200 2,800 3,300 | 1900
3432 : Unlimited || 18,600 ¥ §.400 5600 | 85400 5,600 6,600 | 3800
23 Unlimited || 30,000 / 13,500 | 9,000 ; 13,500 9,000 | 10,500 ; 6000
| Unlimited || 45,000 1 20,300 { 13500 20.300 13,500 ! 15800 000 | ¢
. Unlimited || 22,500 [ 10,200 | 6.500° | 10.100 6.800% e [ 40 3
Unlimited =
See Chapter 15 E
e g‘;\igr:}lirl-:l?;i'rements for fire resistance, %
) gf;nzqzu‘nﬁ}g‘;,mm in Fite Zopes No. 1 and No. 2 see Sections 1602 and 1603. 8
.15 5vs the first Aoer shall not exceed 3000 square foet =
TABLE NO. 5-D—MAXIMUM HEIGHT OF BUILDINGS =
[ TYPES OF CONSTRUCTION =
| ! R v v g
— :L fl I!jl-l-ir. OFMH'TL’T N ; 1-Haur f N 1-Hour :I N 2
3 MAXIMUM HEIGHT IN FEET
Unlimited [ 160 [ 65 | e [ es ] 55 s0 ] %0
MAXIMUM HEIGHT IN STORIES
. Unlimited 4 Not Permitted
-2 Unlimited 4 2 vot Permitted ’ 2 INot Permitticg";q 2 | Net Permitted
B Unlimited [ 12 3 1 2 1 _J"L 2 1
Unlimited 4 | a2 1 IR 1 _if ot 1
'-__: Unlimited 2 f Not Permittecl?
A Unlimited 3 1 ~Not Permitted 1 Not Permitted 1 Not Permitted
b Unlimited | 3 2 |NotPermitted|| 2  [NotPermitted| 2 | Not Permitted
i Unlimited 2 1 1 1 1 1 1
2345 Unlimited 5 2 1 2 1 2 1
123 Unlimited [| 12 4 | 2 04 2 3 | P)
Unlimited 12 4 I 2 i 4 2 3 Jl 2
~ Unlimited || 12 4 2i 4 23 s | 23
B Untimited 3 3 | 3 3 3 3 l‘ 3 E
e m
See Chapter 15 z
fon ggg ;g}) N.=No general requiternents for Are resistance, "
-—Heavy Timber o

~ve the Rrst foor shall not exceed 3000 square feet. [Ser Section 1302 (h1.2
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San Diego Municipal Code

Chapter 11; Land Development Procedures

(10-2009)

Diagram 113-0200

Overall Structure Height With Pool

412,02 70.w@.4 ()

Ch. Art. v,

Sem Nole: —
.
! Exinling Grade
Oversll
Slruciure /

----

Existing Grade

/

Py
-
-
.....
-

SECTION

* Structure height is measured from the lowes! point of

axisting grade or proposed grade within 5 feel of the
siruclure’s perimeler

Structure Height of Buildings subject to Coastal Height Limit
in accordance with Section 132.0505

0] The height of a building is measured to the uppermost
point of the structure or any appurtenance placed upon
the roof thereof, including signs, penthouses,
mechanical equipment, chimneys, vent stacks, spires, or
steeples, or other projections.

(ii)  The base of the measurement shall be taken from
finished grade in accordance with the 1970 Uniform
Building Code. The height shall be measured from the
highest adjoining sidewalk or ground surface within 5
feet of the structure, provided that the height measured
from the lowest adjoining surface shall not exceed such
maximum height by more than 10 feet.



F ASOD TRELLIS, TTF.

25 G% HAMGSANT |}
=58 9:25;._,0. e i STAN : .
[ \.‘ T, ROO= | - ‘“E““'g,""H""r"a""};"'-ﬁ_l e SR e R e SE
N R I SR e o T =t .
i : d
g : RN TR :
QI : g ey gl T
. i ‘ I ] )
o : i
l ' ! .
14955 $.<q-__, e ¥ L ) - '
M5 ¥ nepp cevE p2. N )
5
¥z
o
s
SNo™8 N0 et | -
v - SECOND L2VEL FF,

bpam

yH2 B85 +d'—% BFH"

b5 HisHEST
POINT OF \
EISTING

SRADE




City of San Diego

Planning & Development Review
Bullding Development Review
1222 First Avenue » MS-401

San Diego, CA 92101

‘THE CiTy oF SaN Diggo (6‘]9) 446-5400

Building Newsletter 2-2

Determination of Building Height

Interpretalions of State and Local Building Codes
1998 California Building Code: Chapter 2
Revision Date: July 1999 Page 1 of 3

The purpose of this building newsletter is to clarify
how building height is determined based on current
Building Code provisions and Proposition D provisions.

Other departments may determine building heightin
a different manner and should be consulted prior to
designing a building. For information on determining
building height based on Planning or Zoning require-
ments, contact Development and Permit Information of
the Planning & Development Review Department at
446-5000.

|. Building Code Provislons

A. Section 209 of the Building Code defines the height of
a building as follows:

Height of building is the vertical distance
above a reference datum measured to the highest
point of the coping of a flat roof or to the deck line
of a mansard roof or to the average height of the
highest gable of a pitched or hipped roof. The
reference datum shall be selected by either of the
following, whichever yields a greater height of
building:

1. The elevation of the highest adjoining sidewalk
or ground surface within a 5-foct horizontal
distance of the exterior wall of the building when
such sidewalk or ground surface is not more
than 10 feet above the lowest adjoining sidewalk
or ground surface within a 5-foot horizontal
distance of the exterior of the building,

2. An elevation 10 feet higher than the lowest
grade when the sidewalk or ground surface
described in Item 1 abave is more than 10 feet
above lowest grade.

Height of building in the case of a flat roof with
a parapet or mansard-like projection is measured

to the highest point of the coping of the parapet or
mansard-like projection.

The height of a stepped or terraced building for
CBC provisions is the maximum height of any
segment of the building.

B. It should be noted that the reference datum is found

by firat assuming a line 5 feet away from the exterior
wall of the building or to the property line, whichever
comes first. See Figure 1. The highest and lowest
points within this 5-foot strip of land surrounding the
building are then determined.

If the difference in elevation between these
highest and lowest points is 10 feet or lesas, refer to
Section I, Item A.1 above. If the difference is
greater than 10 feet, refer to Section I, Item A.2.
This is illustrated in Figures 2A and 2B, respec-
tively. Figure 3 illustratea methods of measuring
height for various roof types using both the CBC
method and the Proposition D method which is
discussed below.

Ii. Proposition D Provisions
A, Forbuildings located in the coastal area between the

Pacific Ocean and Interstate 5, except that area
bounded by National City on the south, San Diego
Bay on the west, and Laurel Street on the southwest-
erly projection of Laurel Street on the north, the
provisions of Proposition D shall apply.

. Proposition D limits the height of buildings and

structures to 30 feet. This height is measured to the
highest point of the roof, equipment, or any vent,
pipe, antenna or other projection. The base of meas-
urement shall be in accordance with the 1970 Uni-
form Building Code which states:

Flgure 1
Determination of reference datum
S rm——A -"<"._ Elevation
. g a1 . .»" lines
5_0! .- _<__ :: : I .'); - !
Pl I R A
Exterior wall __| by I e f ,
of building | L ' < I ;P:t
i: g :..__‘ ' - |.."'.‘.
Low L i .'-.. )
point >ﬂ‘__ e

This information is available in alternative formats for persons with disabilities.
To request this information in alternalive format, call (619) 446-5446 or (800) 735-2929 (TT)
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Thisg height measurement is illustrated in Fig- C. For Proposition D provisions the height of a stepped
ures 4A and 4B, Note the difference in the height or terraced building is the overall height as ehown in
measurement as determined by the UBC and Figures 5A and 5B.

Praposition D. See also Building Newsletter 2-1
for a special case in determination of grade.

Figure 4
Building height in the Proposition [ area
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Figure 5
" Building height of a stepped building in the Proposition D area
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